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CONSULT YOUR ATTORNEY
The information herein should not be regarded as a
substitute for legal advice. Readers are strongly
advised to consult an attorney for advice regarding
any matter related to indemnification of
subconsultants.
SUMMARY
The implicit indemnification of subcontractors has
become an explicit clause in some agreements.
Architects seeking to eliminate contractual ambiguity
should check with their insurer before adding
indemnification language, as modeled in the sample
below, to an agreement.

[Prime Consultant's] negligent acts, errors or
omissions in performing and furnishing professional
services on this Project to the extent and in
proportion to [Prime Consultant's] comparative
degree of fault. [Subconsultant] shall give [Prime
Consultant] prompt notice of any claims of injury or
damage subject to this defense and indemnity
obligation and shall, at its own expense, provide its
time and efforts to cooperate with [Prime
Consultant's] defense of [Subconsultant].
Laws governing these types of indemnity clauses
may vary considerably from jurisdiction to
jurisdiction; the advice of legal counsel in a matter of
this type can be very important.
CHECK WITH YOUR INSURER

VICARIOUS LIABILITY
As a general rule, an architect is vicariously liable for
the negligence of any subconsultants whose
services are employed on a project. The architect is
required under common-law indemnity principles to
indemnify the subconsultant for any costs, losses, or
damages to the subconsultant caused by the
architect’s negligence on a project, whether or not
the indemnification is explicitly stated in a written
agreement between the parties.
In some cases, however, a subconsultant may want
the architect to indemnify him or her explicitly in
writing so that the architect’s responsibility is
unambiguous. Subconsultants that serve as the
project representative of the architect in another
state, or that serve as the architect of record on a
project, may be vulnerable to undue risk without
such explicit indemnification.
A SAMPLE INDEMNIFICATION CLAUSE
Legal counsel advising the architect and
subconsultant might agree on indemnification
language such as the following:
[Prime Consultant] agrees to defend, indemnify and
hold harmless [Subconsultant] from claims,
damages and losses arising out of personal injury,
including death or property damage caused by
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The architect’s professional liability insurance policy
probably covers the risk to the architect of such an
indemnification clause because the indemnity
obligation is limited to the policyholder’s professional
negligence. As the insurance policy is likely to have
a deductible, however, the prime consultant’s
agreement to defend the subconsultant represents a
commitment by the prime consultant to contribute its
deductible to the defense of the subconsultant.
Any firm that agrees to indemnify any other party
should always consult its professional liability insurer
to confirm coverage before adding indemnification
language to an agreement.
RESOURCES
More Best Practices
The following AIA Best Practices provide additional
information related to this topic
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Signing the Team: A Subconsultant
Agreement Checklist
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Client-Selected Consultants

17.01.04

Legal Elements of Contracts

Knowledge gained from experience immediately applicable to a task at hand.
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For More Information on This Topic
See also “Project Team
Agreements,” by Timothy R.
Twomey, AIA, The Architect’s
Handbook of Professional
Practice, 13th edition, Chapter 11,
page 289.
See also the 14th edition of the
Handbook, which can be ordered
from the AIA Bookstore by calling
800-242-3837 (option 4) or by
email at bookstore@aia.org.

Feedback
The AIA welcomes member
feedback on Best Practice articles. To provide
feedback on this article, please contact
bestpractices@aia.org
Keywords
•

Practice

•

Project administration

•

Project agreements

•

Design services contracts
Two Wisconsin Circle
Chevy Chase, MD 20815-7022
(301) 951-9746
www.planetAEC.com

This Best Practice is a contribution of Victor O. Schinnerer
& Company, program administrators of the AIA
Commended Professional Liability Insurance Program.
Adapted with permission from Schinnerer's Guidelines for
Improving Practice.

© The AIA

Knowledge gained from experience immediately applicable to a task at hand.

BP 17.02.03

