AIA Best Practices:
Reviewing a contract: What architects need to know

Contributed by Victor

Summary

Victor offers four concrete steps that an architect can take to mitigate risk during contract negotiation.

Consult your attorney: This information should not be regarded as a substitute for legal advice. Readers are
strongly advised to consult an attorney regarding any matter related to contracts and agreements.

Mitigate risk through your contracts

The contract-negotiation process provides an opportunity to set the client-architect relationship on a firm
and productive course. Both parties must have a full appreciation of the issues involved in the negotiation
process.

Step 1. Determine type of contract

Architects typically encounter five generic types of professional service contracts:

e oral agreements

e letter agreements

e purchase orders

e standard form agreements (often with extensive modifications)

e custom agreements

Custom agreements drafted by the prospective client present the greatest danger for the architect. Such
agreements are often developed because of the unique nature of a project or because of events that occur in
the normal course of dealing with the client. However, the use of custom contracts may be driven by the
client’s intent to establish an unbalanced contract.

It is important that architects include certain project-specific and general-condition terms in their
agreements and strive to limit onerous, unrealistic, or ambiguous terms. In this effort, it is often useful to
start by comparing the proposed agreement with standard AIA documents.

Step 2. Ask yourself these questions

From a risk management perspective, the outcome of the contract negotiation process can be considered
successful if your policyholders can answer yes to each of these questions:
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e Are the expectations of the parties clearly articulated and reasonably integrated?

e Are the rights and obligations of the parties clearly expressed?

e Are the risks and rewards fairly allocated?

e Iseach source of risk allocated to the party in the best position to control or otherwise manage that
risk?

e Isinsurance available to support any common law or contractual indemnity obligation?

e Do mechanisms exist to accommodate changes during the course of the project?

e s the mutual understanding of the parties confirmed in writing?

Step 3. Check the establishment of scope, time, and compensation

Perhaps the two most important aspects of an agreement are the description of the scope of services and
the method for determining the architect’s compensation. A third, increasingly important aspect is the time
allocated for the delivery of services.

e The architect’s scope of services should be defined with reasonable precision within the contract. An
ambiguous or unspecified definition of scope may lead to an obligation to perform not yet
considered services or to a dispute with the client.

e The agreement should specify the time expectations for the rendering of services and the
submission of deliverables. Time parameters, however, cannot be stated as absolute; milestones or
deadlines must be adjusted when delays are caused by factors beyond the control of the architect.

o Professional services agreements should include guidelines for prompt payment. Prevention of
unreasonable withholding of fees and renegotiation requirements of fees for delayed or terminated
projects are important parts of the professional services agreement.

Step 4. Check that the professional services and construction
contracts are coordinated

One of the most common oversights architects make is the failure to check that the general conditions of the
professional services and construction contracts coordinate. Often the contract for design services is
executed months before the construction contract and general conditions are developed, and the architect
does not have an opportunity to check for conflicts between the two agreements.

If the architect is to perform construction phase services, the construction contract and general conditions
must specify the architect’s role. Provisions that should be carefully checked include:

e evaluation of construction

e certificates of payment to the contractor
e submittal review

e change orders

e project completion and closeout
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Since the AIA publishes families of documents, coordination is less of an issue. However, if the design and
construction contracts are custom agreements, or if one agreement is standard and the other is custom,
care should be taken to make sure the agreements are coordinated.

About the contributor

This Best Practice is a contribution of Victor, a managing general underwriter (MGU). Adapted with
permission from Victor's Practice Management Guide.

The AIA collects and disseminates Best Practices as a service to AIA members without endorsement or

recommendation. Appropriate use of the information provided is the responsibility of the reader.

About AIA Best Practices

ATA Best Practices is a collection of relevant, experience-based knowledge and expert advice on firm
management, project delivery, contracts and more, aligned with the Architect’s Handbook of Professional
Practice, 15th edition. See the full AIA Best Practices collection at aia.org/aia-best-practices.

This article corresponds to:

Architect’s Handbook of Professional Practice, 15th edition Unit 1 - The Profession
Chapter 17 - Agreements and AIA Document Program
Section Ol - Agreements with Owners
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